SERVED: January 2, 2003
NTSB Order No. EA-5011

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 30th day of Decenber, 2002

MARI ON C. BLAKEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-16222
V.

DAVI D JOSEPH DONNELLY,

Respondent .

N N N N N N N N N N N N N N

ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamE
Fowl er, J1r., issued on July 9, 2001, follow ng an evidentiary
heari ng. The | aw judge affirmed an order of the Adm nistrator
revoki ng respondent’s airman certificates, on Linding that
respondent had violated 49 U S.C. 44710(b)(2). For the reasons

'An excerpt fromthe transcript containing the initial
decision is attached.

“Title 49, United States Code, Section 44710(b)(2),
REVOCATI ON, reads:

(2) The Adm nistrator shall issue an order revoking an
airman certificate issued an individual under section 44703
of this title if the Admnistrator finds that—

(A) the individual know ngly carried out an activity

puni shabl e, under a law of the United States or a State
related to a controlled substance (except a law related to
si npl e possession of a controlled substance), by death or

i nprisonnment for nore than one year

(B) an aircraft was used to carry out or facilitate the
(continued.))
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bel ow, the appeals are dism ssed.

Respondent was a Federal Express pilot. He flew as a
passenger on Northwest Airlines to Japan. Japanese Custons
searched himand found six tablets in a filmcanister. The
Japanese determned that the tablets were “MDVA,” ot herw se known
as Ecstasy. He was convicted of violating the Japanese Narcotics
and Psychotropics Control Law. Hi's sentence was suspended and he
was deported to the United States.

The law judge affirmed the Adm nistrator’s conpl ai nt, but
reduced the sanction fromthe essentially permanent revocation
called for under 49 U.S.C. 44710 to, in effect, a revocation of
18 nont hs under 49 U. S.C. 44709. The respondent rai ses numerous
argunents in support of his view that the Adm nistrator’s action
shoul d not be upheld in the circunstances presented, and the
Adm ni strator argues that the | aw judge erred in nodifying the
sanction she ordered. On consideration of the issues presented
in the parties’ briefs, the Board fbnds itself unable to reach a
maj ority decision on either appeal. The initial decision wll
t hus becone the | aw of the case, w thout binding effect on the
Board in future proceedings. See Rule 43, 49 CF. R § 821.43.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Admnistrator’s appeal and the respondent’s appeal
are di sm ssed;

2. The initial decision shall becone final on service of
this order; and

3. The revocation of respondent’s certificates shall begi n
30 days after the service date indicated on this order.

CARMODY, Acting Chai rman, and HAMMVERSCHM DT, GOGLI A, and BLACK,
Menmbers of the Board, concurred in the above order.

(continued.))
activity; and

(© the individual served as an airman, or was on the
aircraft, in connection with carrying out, or facilitating
the carrying out of, the activity.

3Acting Chairnman Carnpdy and Member Goglia woul d deny the
Adm ni strator’s appeal and grant the respondent’s, and Menbers
Hammer schm dt and Bl ack woul d deny the respondent’ s appeal and
grant the Adm nistrator’s.

*For the purpose of this order, respondent nust physically
surrender his certificates to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



